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The Australian Government has announced four

short-term law reform priorities to improve the personal

insolvency system, and an alternative 1-year period for

low-asset bankruptcies. At the same time, a parliamen-

tary report has recommended a comprehensive inquiry

into both corporate and personal insolvency.

Australian bankruptcy law never properly responded
to some of the more fundamental recommendations of
the 1988 Harmer Report,1 for example that the doctrine
of relation back be abolished — a “fictitious, artificial
and abstract concept . . . rarely understood”2 — along
with the act of bankruptcy — “a relic from the past
where debt carried social stigma and public approba-
tion”3 — and that the “unnecessarily complicated” form
of bankruptcy notice, subject to “excessive technical
dispute”, be replaced.4

Over 35 years later, the extent of any reform by
government is to lift the threshold for the issue of a
bankruptcy notice from $10,000 to $20,000, and increase
the days for a debtor’s compliance from 21 to 28, and
remove debt agreements as a trigger for an act of
bankruptcy. A limited response to a 1-year bankruptcy
period is also offered.

These are rather limited, also because the government
is yet to respond to the Parliamentary Joint Committee
on Corporations and Financial Services (PJC) Report on
Corporate Insolvency in Australia of July 2023,5 which
recommended a “comprehensive” review of both per-
sonal and corporate insolvency law, with a road map of
how that should be pursued.

The government response in defence might be that
these personal insolvency reforms come from the sepa-
rate “roundtable” meeting of bankruptcy stakeholders, in
March 2023, chaired by the Attorney-General,6 from

which a reform agenda was taken, and which would not

intrude upon any more comprehensive review.

The minor changes
The technical changes in the law announced from that

reform agenda are these.

To increase the monetary threshold for
involuntary bankruptcies

It is proposed to increase the threshold for the issue of

bankruptcy notices and creditors’ petitions from $10,000

to $20,000, as indexed.7

Involuntary bankruptcies, ordered by the court as

sequestration orders, comprise under 10% of all bank-

ruptcies. We are not told how many notices or creditors’

petitions are issued or presented in the $10,000 to

$20,000 range but it would not be large.

The higher $20,000 threshold would be more likely

aimed at limiting the use of bankruptcy notices, and

petitions, as debt recovery mechanisms. While the courts

once regarded the use of bankruptcy processes for debt

recovery as akin to extortion,8 the present proscription is

narrow9 and it is well-acknowledged that many a bank-

ruptcy notice is issued and served for that purpose. Also,

the courts no longer query the withdrawal of a petition10

if the creditor is paid by the debtor, or the debt is

compromised, even if that might be a preferential

payment.11

Nevertheless, it might be queried whether notices and

petitions should be issued relying upon the implied or

real threat of bankruptcy, rather than have the creditor

pursue standard debt recovery mechanisms, or at least

for moderately small amounts. The sum of $20,000

might be seen as appropriate.

The broader issue, beyond the narrow perspective of

this proposed reform, is the extent to which a single

creditor should be able to initiate bankruptcy proceed-

ings against a debtor at all, for whatever amount. This

right has been questioned as being inconsistent with the

modern goals of bankruptcy unless it can be shown that

all creditors would collectively serve to benefit from the

bankruptcy.12 Given that bankruptcy dividend returns

average around 2c/$,13 for a creditor to pursue a debtor

to bankruptcy in order to recover money owing from

divisible property must be rare, or unwise, unless

particular circumstances exist. This issue might be left

for any comprehensive review.

An increase in the timeframe during which a
debtor may respond to a bankruptcy notice
from 21 days to 28 days

Apparently, this will take some pressure off debt-

ors — or prolong it.

To reduce the period a discharged bankruptcy
is publicly recorded on the NPII to 7 years

The period of time that a discharged bankrupt’s name

is publicly recorded on the National Personal Insolvency
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Index (NPII) is indefinite. It is to be reduced to 7 years

following the 3-year minimum discharge period, that is,

at least 10 years in all. This brings bankruptcy in line

with “spent convictions” for serious crimes under the

Crimes Act 1914 (Cth). The fact of a bankruptcy is

important legally, and it would still be apparent on court

and asset registers.

To remove the proposal or acceptance of a
debt agreement as an act of bankruptcy

The extent to which acts of bankruptcy arise from a

Pt IX debt agreement14 must be minimal, noting again

that acts of bankruptcy including “keeping house” and

departing from one’s dwelling-house were recom-

mended for repeal by the 1988 Harmer Report.

The impact
It is boldly said that these changes will “ensure a

fairer outcome for debtors” and reduce the “stigma” of

bankruptcy.15 Whereas, among all the reforms that

might have been made, these are quite limited.

One-year bankruptcy

A 1-year period of bankruptcy was first proposed in

2015, then again in 2021.16 The 2023 roundtable par-

ticipants continued to identify it as a “long-term” reform

priority. In part response, a procedure modelled on New

Zealand’s No Asset Procedure17 is proposed by the

government, a Minimal Asset Procedure, as an alterna-

tive and perhaps short-term solution, outlined in a

discussion paper.18

Minimal Asset Procedure
The New Zealand model provides an alternative

personal insolvency option that allows a person with

debts of between NZ$1,000 (New Zealand’s bankruptcy

threshold) and NZ$50,000 and who holds no realisable

assets to be cleared of their debts. The No Asset

Procedure is less restrictive than bankruptcy and usually

lasts for 1 year. A person is only able to enter into the

Procedure once.19

The paper refers to other international models which

are intended to achieve similar purposes. These include

the Debt Relief Order in England and Wales,20 the

Minimal Asset Process in Scotland and the Debt Relief

Notice in Ireland. These processes are compared in the

discussion paper.

It is said that a “Minimal Asset Procedure would clear

a person’s debts and allow access to a fresh start sooner

than a bankruptcy, where that person has no other way to

pay. Importantly, it should also leave creditors no worse

off — meaning Australia’s personal insolvency system

remains fair and balanced”.

It estimates over a quarter of bankrupts (26.8%)

would qualify, that is, those with under $50,000 in

liabilities and less than $10,000 in assets.

The discussion paper refers to this group or “cohort”

existing in the current consumer environment of non-

traditional forms of credit such as buy-now-pay-later

options which are apparently leading to an increasing

number of debtors who are in financial distress.

Proposed elements of the Minimal Asset
Procedure

These are the proposed elements of a Minimal Asset

Procedure in Australia:

• there be a maximum debt threshold of $50,000 to

enter the procedure

• it would last for 12 months, with a period of

4 years post-discharge to be listed on the NPII

• a maximum threshold for income would be deter-

mined for eligibility for entry. The base income

threshold amount (BITA) is mentioned as a guide,

being the amount which allows a bankrupt person

to earn a certain amount before being required to

pay income contributions. The BITA informs the

annual income threshold amount (AITA)21 which

for a person with no dependants is around $70,000

after tax as at April 2024. The AITA increases

based on the number of the person’s dependants

• a maximum threshold of $10,000 in assets to be

eligible for entry, with exceptions for tools of

trade, and a vehicle

• a debtor may only enter into the procedure once

and

• overall, the procedure should be less onerous than

a bankruptcy

This cohort must satisfy these three elements:

• lack of assets, ie under $10,000

• low income, yet to be set but say $70,000

• low debts, under $50,000

Impliedly, there is no dividend to be paid to creditors.

A Minimal Asset Procedure would need to fit within

the existing four personal insolvency options of tempo-

rary debt protection, Pt IX debt agreements, Pt X

personal insolvency agreements and bankruptcy.

An additional factor is that these types of bankruptcy

would only be taken on by the Official Trustee and the

procedure would therefore reduce costs and time for the

Commonwealth.

Measures to ensure no abuse or gaming of the

procedure would be required.
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Comment
After explaining the basics of bankruptcy, and its

rather severe impact, Keay’s Insolvency says that:

4.15 . . . In the case of a bankrupt who has no divisible

assets and limited income, and who is of limited

focus of inquiry by the trustee, bankruptcy may

have a little negative impact at all. That raises the

question as to the need for the long three-year

period before the person is released from being

labelled a “bankrupt”.22

In that respect, one perspective on this proposed

reform is that it provides a practical solution in seeking

to assist debtors for whom bankruptcy has little negative

impact anyway, because they have no assets to vest, an

income below the contribution threshold, and from

which creditors would not benefit by way of a dividend.

As explained, relying upon 2021–22 figures, the discus-

sion paper says that 26.8% of personal insolvencies23

had less than $50,000 in liabilities and less than $10,000

in assets.

These are typically consumer debtors. While the

numbers of bankruptcies remain at historic low levels,24

the paper says there is an increasing number of debtors

who are in financial distress because of the ready access

to a wider range of consumer credit. It is recognised that

in the society generally, greater access to credit provides

a valid rationale for increased relief for consumer

debtors. Insolvency law is said to represent a trade-off

for the deregulation of consumer lending by way of

offering insurance against the risks of lending with the

premiums financed through increases in the cost of

credit.25 Rather than overly restrict credit, the losses

incurred through those who become overly committed,

including to the extent of entering insolvency, are

factored into the costs of credit and the premiums

charged.26

These bankruptcies would be administered by the

Official Trustee, claimed to be at less cost than a 3-year

bankruptcy.

The focus is therefore not on bankruptcy itself, which

would remain unchanged for the other 75% of ineligible

debtors.

As to that group and bankruptcy overall, of 8019

bankrupt estates finalised in 2022–23 only 15.3%, or 1227,

paid a dividend, averaging 10.04c/$. Overall, unsecured

creditors received an average dividend of 2.19c/$. Pt IX

and Pt X creditors fared better.27

The law reform proposal gives no assistance to

debtors who do not meet the proposed criteria, but from

whose bankruptcy creditors would still not benefit and

for whom the label of “bankrupt” can have “potentially

life-long consequences”, as the discussion paper explains.

Among this group might be the upwards of 40% of

bankruptcies that arise from business failure, including

of sole traders and of company owners. For them, the

minimum 3-year bankruptcy continues to apply.

In principle, the offering of a particular mechanism

that takes a group outside the strict bankruptcy system

according to set criteria is beneficial. Pt IX debt agree-

ments are an example. Any such reform has to sit well

among the other remaining options available, in terms of

fairness and consistency. Reforms in 1992 allowed

discharge of 60% of bankrupts after 6 months28 to deal

with the then relatively recent phenomenon consumer

bankruptcies. These reforms were later seen as not being

fair or consistent in making bankruptcy too “easy”, as

discouraging debtors from trying to enter payment

arrangements and as providing little incentive for debt-

ors to become better financial managers.29 This con-

trasted with the standard 3-year bankruptcy for other

debtors.

Most bankruptcies in fact produce no dividend return

to creditors, and the vast majority produce no meaning-

ful dividend. While the Minimal Asset Procedure might

be validly aimed at those with low debt, income and

assets, other groups might also have valid reasons for

bankruptcy reform. In particular, there is no law reform

support for the majority of small businesses that fail due

to economic conditions or otherwise, in contrast to the

government’s ready support for those operating through

a company. While the pandemic prompted the small

corporate business restructuring process in 2021,30 which

specifically excludes personal liabilities, proposals in

2021 for some comparable relief for small trader busi-

nesses did not proceed.

These and other reforms remain on the law reform

agenda of matters to be attended to.

The PJC Report
While these personal insolvency reforms are proceed-

ing in advance of any comprehensive review prompted

by the PJC Report on Corporate Insolvency, the PJC did

itself and through submissions recognise the relevance

to many issues within its corporate insolvency inquiry.31

Several connections were also identified at the 2023

roundtable, including, as mentioned, the need for a

co-ordinated insolvency regime for small business and

resolving the law’s separate and inconsistent treatment

of bankrupts and of sole owner directors.

Among the PJC recommendations, there are funda-

mental issues to examine such as the principles and

objectives of insolvency law generally, and the interac-

tion between personal and corporate insolvency, and

collection of relevant data. The complex corporate

insolvency pathways, and level of court involvement,

came under scrutiny, in comparison with the simpler
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models in personal insolvency. In some other respects,

corporate insolvency has simpler processes. In both

respects, New Zealand law offers useful models.

Other particular issues to which personal insolvency

could contribute include the gender imbalance among

liquidators, remuneration of liquidators and practitio-

ners’ independence requirements. A fundamental issue is

the need to consider whether a government liquidator

comparable with the Official Trustee is required. The

PJC reported that around 90% of companies in insol-

vency produce no dividend to unsecured creditors and

with around half having assets worth under $10,000.32

In contrast, the proposed Minimal Asset Procedure is

only feasible in handling assetless estates because we

have the government Official Trustee.33

Summation
In the end, these personal insolvency reforms may be

useful in their limited context but if a comprehensive

review of both personal and corporate insolvency law

does proceed, a deeper examination of the aims of

insolvency and what existing processes could be improved,

or replaced, including those in personal insolvency,

would be required.
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