Editorial — September 2021
Michael Murray MURRAYS LEGAL
The Bulletin continues to receive and publish across
a range of issues, as our several articles in this issue
show, supplemented by some further comment and
analysis in our editorial comments.

MSME insolvency
We have an article from Professor Casey Watters and
Matyas Szuk — Micro, Small and Medium Enterprise
Simplified Insolvency: Lessons from UNCITRAL — who
both attended online the last two sessions of UNCITRAL’s.1
Working Group V — Insolvency — in December 2020
and May 2021 — at which guidance on laws for the
insolvency of MSMEs was finalised. Their article discusses two major issues common to all jurisdictions
when dealing with more expedited processes required
for MSMEs — the rights of creditors to be informed
even if by deemed approval and the rights of employees.

UNCITRAL, World Bank
This work of UNCITRAL and the comparable World
Bank Insolvency Principles 2021 shows how far removed
Australia’s MSME insolvency reform is from what is
published as international best practice. UNCITRAL’s
threshold MSME guidance, particularly in the wake of
the Coronavirus pandemic, is that business debts of a
person should be dealt with in a single simplified
insolvency proceeding or at least by way of procedural
consolidation or coordination of linked insolvency proceedings. In Australia, many small businesses operate as
sole traders and partnerships, with their main insolvency
option being a 3-year bankruptcy, also available for
those who guarantee their company’s debts. UNCITRAL
recommends any period before discharge be short and
with limited conditions.

Arrium and the level of certainty of
meeting future liabilities
Mark Wellard has given us another excellent analysis
of an important insolvency decision — Arrium: “Is it
‘commercial reality’ to conclude that a company is
solvent until it is ‘certain that it cannot pay’ its future
debts?” — one that raises an issue not too often
confronted — that of the relevance of future debts and
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the timing and nature of their assessment to a company’s
insolvency. It is an issue that typically arises in relation
to insurers and financial institutions, Wellard referring
to, among others, the Associated Dominions Assurance
Society decision of the High Court2 as to an inability of
the insurer to meet its liabilities over the following
7 years, although not quite supporting the decision in
Arrium as to the level of certainty required.

Arrium — examinations
The difficulties of Arrium Mining inevitably produced some complex outcomes and contested litigation.
In the Bulletin’s recent case note, Use of Liquidator’s
Examination Documents in Litigation Assigned to Funders,3
the authors Justin Ward and Marcel Fernandes explained
that the High Court hearing of the appeal from the NSW
Court of Appeal decision in Arrium4 may shed further
light on the question. That hearing is being heard by the
High Court on 6 October 2021, as to a claimed abuse of
the public examination process.

Halifax and the joint appeals process
We also have a report from Professor Trish Keeper in
New Zealand on the continued progress of the joint
hearing between the High Court of New Zealand and the
FCA in Halifax.5 That has now taken an interesting turn
with appeals being filed against an aspect of the two
courts’ joint decision. On 23 September 2021, the Full
Court of the Federal Court in Sydney and the Court of
Appeal of New Zealand jointly heard the appeals,
brought by a representative party from particular findings in the trial judge decisions.
As Professor Keeper explains, the trial decisions are
important in themselves as they represent the first cases
to be heard concurrently in New Zealand and Australia
with both courts reaching their own independent decisions. Although there are now appeals, the grounds of
appeal do not relate to the processes of the joint
hearings. The outcome of the appeal hearings will also
be significant. One could contemplate a variety of mixes
of decisions from what was a joint trans-Tasman sitting
of six judges, and the possibility of further appeals (by
leave) to the HCA and the New Zealand Supreme Court.
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The interesting comparison in Australia is with the
2019 joint appeal to the HCA from the related decisions6
of the Full Federal Court of Australia in Westpac
Banking Corp v Lenthall7 and the New South Wales
Court of Appeal in BMW Australia Ltd v Brewster;
Westpac Banking Corp v Lenthall.8 The High Court set
aside orders made in both matters on important issues in
relation to litigation funding and common fund orders
but unrelated to the joint sitting processes.9

Letters of comfort or discomfort
In Parent Company Letters of Support: A Real or
False Sense of Security? by Alistair Fleming and Adriano
Poncini, we are pleased to have an article on a novel but
sometimes fundamental issue in proving insolvency, as
to what financial support the company in question had
at the relevant time that its insolvency is later being
assessed. A letter of comfort might be given by a parent
to a subsidiary, for audit purposes, as the authors
explain, which might later become elevated to liquidation purposes. The authors borrow from Warren Buffett’s
comment that “only when the tide goes out do you
discover who’s been swimming naked”, such that the
scrutiny of the wording of such comfort may itself cause
some discomfort either in relation the drafting or that the
letter is in fact being relied upon.

Law reform
Turning now to some current law reform and recent
cases, what the editorial in a recent issue referred to as
an “insolvency law reform juggernaut” was, in retrospect, a rather tame affair. The insolvency reforms for
small corporate businesses under Pt 5.3B10 which the
federal government claims are the most significant
insolvency law reforms in three decades have attracted
very few matters to date.

Schemes of arrangement
The government has now moved on to the reform of
the law for large company schemes of arrangement
including by introducing a moratorium on creditor
enforcement while a scheme is being negotiated.
This consultation is rather shown up by the submission of TMA11 which apart from saying that any
moratorium was not needed and was in fact ill-based,
also says that such piecemeal insolvency law reform that
the government is proposing is not good enough, echoing our own concerns.12 TMA then proceeds to offer a
comprehensive range of reforms with international comparisons for Treasury to consider.
In that respect, it is apparent that the government is
slowly working through its May 2017 responses to the
2015 Productivity Commission Report on Business
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set-up, transfer and closure, having dealt with safe
harbour and ipso facto clause recommendations with a
scheme moratorium being another one of the Commission’s recommendations.
The Commission also made recommendations about
personal bankruptcy which the government seems to
have missed. As mentioned earlier, Australia’s bankruptcy laws do not sit well with the government’s stated
desire to ensure “as many businesses as possible have
the opportunity to turnaround, restructure and survive”.

Safe harbour — s 588GA
The government is consulting on the safe harbour
protection from insolvent trading liability, a review
having been due under s 588HA of the Corporations Act
in 2019. Had the review been conducted then, say late
2019 to early 2020, it might have been seen as premature
and not that useful. In late 2021, so much has changed in
light of the impact of the Coronavirus pandemic, and
continues to change, that now is probably an even less
opportune time to conduct the review. In any event, we
will read its final report with interest.

Trusts
The government is also consulting on how trusts,
which it says are commonly used by small businesses,
are treated under insolvency law. As to the impact of
trusts in corporate insolvency law, a regime for this
topic was the subject of recommendations in the 1988
Harmer Report which were never considered by the
government. This topic may usefully be re-examined
along with more recent efforts.13
As to the use of trusts by many of those in business,
Stephen Mullette’s 2006 article, Trustbusters — Asset
Protection and the Art of the Alter Ego Entity, looked
at the question of discretionary trusts and their use in
protecting assets, in light of the potential to look through
a trust raised in case law.14 While that potential was not
realised,15 the issue remains.16
The terms of reference for this inquiry will no doubt
confirm its more limited but important corporate focus
and these may raise the idea of a separate insolvency
regime for trading trusts.

Corporate collective investment vehicles
Such a separate regime is being created for Corporate
Collective Investment Vehicles (CCIVs), being “an
investment vehicle with a corporate structure — designed
to be an alternative to a trust-based managed investment
scheme”. The government is consulting on the Treasury
Laws Amendment (Corporate Collective Investment
Vehicle) Bill 2021 which would introduce a new Ch 8B
in the Corporations Act, containing the core provisions
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outlining the establishment of CCIVs and their regulatory requirements. A CCIV would operate through
sub-funds each operated as a separate business, which
are then each subject to an external administration
process. The new law sets out a single and particular
insolvency regime for CCIVs that is based upon Ch 5 of
the Corporations Act but modifies its various provisions.

Follow ups
Mining royalties
Following the article by Cameron Belyea and Cayli
Bloch in the last issue of the Bulletin,17 concerning the
rights of royalty holders in the external administration of
a mining company, the Federal Court gave a decision in
Goldus Pty Ltd18 that a security deed did not create a
security interest in or charge over mining tenements in a
joint venture, and hence that the purported appointment
of receivers and managers over those tenements was
invalid. Justice Colvin queried whether such a provision
purporting to create an interest in the mining tenements
would be void in any event without the consent of the
Minister under the Mining Act but this question ultimately did not need to be addressed.
Based on the analysis by the authors in this Bulletin,
and having regard to Colvin J’s observation, it is now
open to question whether a security grant over a royalty
is enforceable without registration or notice under applicable mining statutes and whether ministerial consent is
required. In the meantime, the authors suggest that the
market may well respond conservatively by making
relevant registrations or lodging of notices (caveat like)
and seeking, if required, relevant approvals.

And more
Space considerations limit reports on other significant
issues raised by our editorial panel, such as Dr Garry
Hamilton’s reports of a pending Full Federal Court
decision on the use of set-off as a defence to a preference
claim and a special leave application to the High Court
on the peak indebtedness rule and Stephen Mullette’s
views on the five judge Federal Court decision on the
powers of the court when setting aside a sequestration
order. We look forward to further contributions on these
significant issues.

Contributions
We thank our various contributors to this issue of the
Bulletin and those on the editorial panel who offer or
prompt articles and otherwise offer their expertise.
Michael Murray
Co-editor of the Insolvency Law Bulletin
Murrays Legal
michael@murrayslegal.com.au
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